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These conditions of contract are supplementary to the NHS conditions of contract for the purchase of goods (supplementary). In the event of a conflict these conditions shall prevail.

Interpretation

1
In these conditions of contract the following definitions shall apply:


Acceptance date means the date on which the authority gives written notice in accordance with condition 24.


The authorised officer means the person appointed by the authority and notified in writing to the contractor to act as the representative of the authority for all purposes connected with the contract, or the authorised representative of such a person.


Installation site means the place where the goods are to be installed in the contracting authority’s premises.


Personal data has the same meaning as in section 1(3) of the Data Protection Act 1984.

Programme of works

2
The contractor shall submit to the authorised officer for approval a detailed programme of works within 21 days of the date of the contract, such approval not to be unreasonably delayed or withheld, together with the name of the member of staff appointed to act as its representative for all purposes connected with the contract.

3
The programme of works shall conform to the dates and periods of the programme set out by the authority in the offer documents and in particular shall ensure that the goods are operational and ready for use by the completion date specified by the authority or, if no date is specified, the date agreed between the contractor and the authority.

4
If no programme of works is approved in accordance with conditions 2 and 3 the goods shall be operational and ready for use within eight weeks of the date of delivery to the authority.

5
The services shall be supplied solely in accordance with these conditions.  All other contractual terms which in any way add to, vary or contradict these conditions upon which the contractor may seek to rely or otherwise impose on the authority shall be excluded and shall not form part of the contract (whether or not such other contractual terms post-date these conditions) unless the authority has specifically agreed in writing to be bound by any of such other contractual terms.

6
The authority shall ensure that all reasonable steps are taken and all reasonable facilities are given to the contractor to enable the contractor to complete the programme of works.

Delivery and installation

7
The goods shall be delivered free of charge to the locations shown on the order and by the agreed delivery date.

8
The contractor shall satisfy itself (in liaison with the authorised officer where appropriate) that the installation site is suitable for the installation of the goods and that access from the delivery point to the installation site is satisfactory and adequate for the goods.

9
The contractor shall be responsible for the complete installation of the goods, including off-loading, erection, electrical and mechanical connections, testing and commissioning.

10
Inclusive in the contract price, the contractor shall supply all labour, tackle, craneage, material and plant required to execute the work referred to in conditions 7–26.

11
The contractor shall be responsible for the safe custody of the goods and its other goods until the acceptance date and shall protect the goods and take any risk of deterioration in the goods howsoever caused during transit and storage.

12
If because of circumstances beyond its reasonable control the authority is unable to take delivery of the goods on the due date the contractor shall store the goods in good condition without charge to the authority.

13
No claim from the contractor for any additional payment shall be allowed on any matter relating to the contractor’s obligations under these conditions (whether or not the contractor has supplied goods or services additional to those specified by the contract) where the contractor could reasonably have satisfied itself on that matter by a visit to the location or installation site, by reference to the authorised officer, or by such other means as may have been appropriate.

14
The contractor shall be responsible for and pay any extra costs directly occasioned by any discrepancies, errors or omissions in drawings, documentation or other information supplied in writing by it, whether they have been approved by the authority or not, provided that such discrepancies, errors or omissions are not due to inaccurate drawings, documentation or information supplied in writing by the authority, in which case the authority shall be responsible for and pay any such extra cost.

Building work

15
The contractor shall carry out the building and other preparatory work to the installation site and to other parts of the authority’s premises in accordance with the schedule in readiness for the installation of the goods.

16
Whether or not the schedule has been completed, the contractor shall carry out the responsibilities referred to elsewhere in the conditions, including in particular but without limitation conditions 7–14 and 17–26.

Tests and acceptance

17
Upon giving reasonable notice the authority shall be entitled at all reasonable times during manufacture to inspect, examine and test the goods at the contractor’s works.
18
Prior to delivery the contractor shall give at least 14 days’ notice in writing to the authorised officer that the goods will be available on a specified date at the contractor’s works for inspection, examination and tests, when the contractor shall satisfy the authorised officer that the goods meet the specification and are ready for installation.

19 
If the goods fail to pass the inspection, examination and tests specified in condition 18 the contractor shall again make the goods available for inspection, examination and tests within a reasonable time on the same terms and conditions. The contractor shall indemnify the authority for all reasonable expenses and losses caused by the repetition of the inspection, examination and tests.

20 
Where the authority exercises its rights under condition 17 the contractor shall not deliver the goods to the authority until the authorised officer has given written notice to the contractor that the authority is satisfied with the inspection, examination and tests.

21
When the contractor has completed the installation of the goods so that they are ready for commissioning and acceptance, the contractor shall give written notice to the authorised officer. The notice shall include the following certificate: “The installation of goods detailed in the contract has been tested and inspected. I certify that to the best of my knowledge and belief it is in full accordance with the specification and technical conditions of the contract.”

22
As soon as it is convenient for both parties acceptance tests shall be carried out at the installation site when the contractor shall demonstrate to the satisfaction of the authorised officer that the goods meet the specification and other terms of the contract and are operational and ready for immediate use.

23
The contractor shall make available to the authority records of all measurements taken during the tests specified in these conditions.

24
Provided that the authorised officer is satisfied with the acceptance tests he shall give written notice to that effect.

25
The giving of the above notices by the authority shall not in any way prejudice its rights if it is otherwise discovered later that the goods do not meet the specification or otherwise fail to comply with the terms of the contract.

26
Immediately after the acceptance date the contractor shall remove all of its own goods and the goods specified in condition 10, leaving the authority’s premises clean and tidy and in as good a condition as they were prior to the commencement of the installation.

Guarantees

27
Without prejudice to the authority’s statutory or common law rights the contractor shall replace and fit with new parts or repair and refit free of charge for a period of 12 months from the acceptance date all parts that develop faults owing to defects in materials or the contractor’s workmanship or failure to meet the specification.

28
Any part that is replaced or repaired in accordance with condition 27 shall be subject to the terms of condition 27 except that the 12-month period shall start from the date on which the replacement or repaired part is fitted.

29
If the contractor chooses to effect a repair under condition 27 it shall immediately fit a replacement part to enable the goods to continue in use until the original part has been repaired and refitted.

Training and operating manuals

30 
The contractor shall provide training in the use of the goods free of charge for a reasonable number of the authority’s staff.

31 
The contractor shall supply free of charge installation drawings and manuals containing instructions for the use and maintenance of the goods.

32 
The contractor shall update and replace when appropriate, at reasonable price, all such manuals for a period of 10 years from the acceptance date.

Spares

33
The contractor shall make available to the authority, its agents or contractors any necessary spare parts and components to ensure that the goods can be maintained in safe working operation for a period of not less than 10 years from the acceptance date and shall be in a position to offer a maintenance service to the authority if so required.

Property and risk

34 
The property in the goods shall pass to the authority on delivery to the authority; except that where the authority agrees to pay part of the contract price to the contractor prior to delivery the property in the goods shall pass to the authority when such advance payment is made.

35
The risk in the goods shall remain with the contractor until the goods have passed the acceptance tests.
Price

36
The contract price shall include delivery and the complete installation of the goods and, in particular, the responsibilities specified in conditions 7–26. It also includes the preparatory work specified in the schedule, where the schedule has been completed.

37
Where the contract price includes import duty that has been paid by the contractor, the contractor shall submit evidence of payment with its account. If the authority has made a payment for import duty to the contractor in respect of goods that are subsequently the subject of a Treasury direction for duty-free importation, the contractor shall reimburse the authority with the full amount refunded by HM Customs and Excise.

Payment

38
Unless otherwise agreed, the authority shall pay 95 per cent of the contract price to the contractor 30 days after the acceptance date. Provided that the contractor has fully complied with all its obligations under the contract, the authority shall pay the remaining five per cent of the contract price not later than 12 months after the acceptance date.

Limitation of liability

39
Neither Party shall be liable to the other Party for any loss or damage, costs or expenses incurred or suffered by the other Party as a result of any breach of the terms of the Contract, unless the same were in the reasonable contemplation of the Parties at the time when they entered into the Contract.

Except in the case of death or personal injury caused by negligence, and fraudulent misrepresentation or in other circumstances where liability may not be so limited under any applicable law, the liability of either Party under or in connection with the Contract, whether arising in contract, tort, negligence, breach of statutory duty or otherwise shall not exceed the sum of £5 million for any one incident in any one Year.

The Contract Price of the Goods under the Contract has been negotiated and agreed on the basis that the Parties may limit their liability to each other as set out in the Contract and the Parties each confirm that they will themselves bear or insure against any loss for which the other Party has limited its liability under the Contract.

Insurance

40
The contractor shall insure against its liability under condition 39 with a minimum limit of indemnity of £5 million in any insurance year or such other sum as may be agreed between the contractor and the authority.

Staff

41
While on the premises of the authority the contractor shall comply, and shall ensure that its staff comply, with the requirements of the Health and Safety at Work Act 1974 and other relevant legislation, including regulations and codes of practice issued thereunder, and with the authority’s own policies and procedures.

42
The contractor shall provide its staff with a form of identification that is acceptable to the authority and which staff shall display on their clothing at all times when they are on the authority’s premises.

43
All contractor’s staff shall report to the authorised officer on arrival and departure from the premises. Visits to the installation site are not permitted without the consent of the authorised officer.

44
The contractor shall cause as little interference as possible with other activities on the premises.

45
The contractor shall instruct its staff about fire risks and require them not to smoke on the premises except where it is expressly permitted to do so.

46
The contractor shall remove from the premises any of its staff where the authority requests this on grounds of efficiency or public interest.

Variations

47
The authority may at any time prior to the acceptance date require the contractor to undertake any reasonable revision to the programme of works or any reasonable alteration, addition to or omission from the goods (a “variation”). If a variation is required, the authority shall in writing request the contractor to state in writing the effect such a variation will have on the goods or the programme of works, and on the cost. The contractor shall provide the necessary details within 14 days from receipt of the authority’s request.

48
The contractor shall satisfy the authority as to the reasonableness of the changes proposed to the programme of works and of the additional costs or savings resulting from the variation. If the authority is satisfied that the proposed changes are reasonable it may instruct the contractor in writing to carry out the variation and to state in writing the adjustment to be made to the contract price. The contractor shall not carry out any variation to the goods unless instructed to do so by the authority.
Data protection

49 The contractor must protect personal data in accordance with the provisions and principles of the Data Protection Act 1984 and must ensure the reliability of its staff who have access to the data.

50
The contractor shall indemnify the authority, any health authority and the Secretary of State for Health against all claims and proceedings and all liability, loss, costs and expenses incurred in connection therewith made or brought by any person in respect of any loss, damage or distress caused to that person by the disclosure of any personal data by the contractor, its employees or agents.
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