[Note: These conditions are intended to be used only in conjunction with the CRACOE supplementary conditions of contract]
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Note:

In this document the NHS Purchasing and Supply Agency is referred to as the Agency
These conditions of contract are supplementary to the NHS conditions of contract for the purchase of goods (supplementary) and the NHS conditions of contract for the supply of services (supplementary). In the event of a conflict these conditions shall prevail.

Interpretation

1
In these conditions of contract the following definitions shall apply:



The authority means the health authority placing the contract. Health authority means a health authority, special health authority or NHS trust, including any NHS foundation trust within the meaning of the Health and Social Care (Community Health and Standards) Act 2003, as the case may be.


The contract means the agreement concluded between the authority and the contractor, including all specifications, patterns, contractor’s samples, plans, drawings and other documents incorporated or referred to therein.


The contractor means the person who by the contract undertakes to supply the services to the authority as provided for in the contract. Where the contractor is an individual or partnership the expression shall include the personal representatives of that individual or of the partners.


The contract price means the price exclusive of value added tax that is payable to the contractor by the authority under the contract for the full and proper performance by the contractor of its part of the contract.

The goods means all goods, materials or articles that the contractor is required under the contract to supply in connection with the services.


The services means the services and the goods that the contractor is required to supply under the contract.


The authorised officer means the person appointed by the authority and notified in writing to the contractor to act as the representative of the authority for all purposes connected with the contract, or the authorised representative of such a person.


Personal data has the same meaning as in section 1(3) of the Data Protection Act 1984.

2
Unless the context otherwise requires it, reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulation or instrument as amended or re-enacted by any subsequent enactment, order, regulation or instrument.

3
The headings to these conditions shall not affect their interpretation.

4
Any decision, act or thing that the authority is required or authorised to take or do under the contract may be taken or done by any person authorised, either generally or specifically, by the authority to take or do that decision, act or thing, provided that upon receipt of a written request the authority shall inform the contractor of the name of any person so authorised.

Variation of conditions

5
The services shall be supplied solely in accordance with these conditions. All other contractual terms which in any way add to, vary or contradict these conditions upon which the contractor may seek to rely or otherwise impose on the authority shall be excluded and shall not form part of the contract (whether or not such other contractual terms post-date these conditions) unless the authority has specifically agreed in writing to be bound by any of such other contractual terms.

Contract period

6
The contract shall remain in force for the period specified in schedule A.

Specification
7
The contractor shall carry out the services in accordance with the specification contained or referred to in schedule B.

Staff

8
While on the premises of the authority the contractor shall comply, and shall ensure that its staff comply, with the requirements of the Health and Safety at Work Act 1974 and other relevant legislation, including regulations and codes of practice issued thereunder, and with the authority’s own policies and procedures.

9
The contractor shall provide its staff with a form of identification that is acceptable to the authority and which staff shall display on their clothing at all times when they are on the authority’s premises.

10
All contractor’s staff shall report to the authorised officer on arrival and departure from the premises. Visits to the location of the equipment are not permitted without the consent of the authorised officer.

11
The contractor shall cause as little interference as possible with other activities on the premises.

12
The contractor shall instruct its staff about fire risks and require them not to smoke on the premises except where it is expressly permitted to do so.

13
The contractor shall remove from the premises any of its staff where the authority requests this on grounds of efficiency or public interest.

14
The authority acknowledges its responsibilities to the supplier and its staff under the Health and Safety at Work Act 1974 and COSHH (Chemicals or Other Substances Hazardous to Health) 1994.

Performance times and visits

15
The contractor shall carry out the services on the dates or at the intervals specified in the maintenance programme in schedule C.

16
Except where otherwise specified in schedule C all visits (except the emergency calls referred to in condition 17) shall take place on weekdays between 0830 and 1700 hours.
17
In addition to the regular maintenance programme referred to in condition 15 the contractor shall send suitable service personnel to carry out repairs or adjustments at any time when requested to do so by the authority. Such personnel shall arrive at the authority’s premises to commence work within the period specified in schedule C following a request from the authorised officer, whether orally or in writing. A reasonable charge may be made for such service requests, provided there is prior agreement with the authority.

18
The time of performance shall be of the essence.

Records

19
On departure from the premises the contractor’s staff shall leave a service report with the authorised officer. The report must include a statement about any equipment they have been unable to service.

20
On completing the work the contractor’s staff must obtain the signature of the authorised officer to show that the work has been carried out satisfactorily. Failure to obtain a signature may result in payment being withheld.

Default by contractor

21
Without prejudice to any other right or remedy, if the contractor does not provide the services in accordance with the specification or at the times specified in the contract the authority may:

· terminate the contract

· itself provide or procure the provision of the services until it is satisfied that the contractor is able to carry out the services in accordance with these conditions. 

If the cost to the authority of executing or procuring such services exceeds the amount that would have been payable to the contractor for executing or procuring such services, such excess shall be paid by the contractor to the authority in addition to any other sums payable by the contractor to the authority in respect of the breach of contract.
Equipment on loan

22
If the contractor agrees to provide replacement equipment on temporary loan while the services are being carried out on the authority’s own equipment, such loan shall be deemed to be a contract for the hire of goods as defined by section 6 of the Supply of Goods and Services Act 1982.

Price and payment
23
The contract price for the services shall be final and all inclusive and without prejudice to the generality of the foregoing includes all labour charges, spare parts, travelling and other costs and expenses incurred by the contractor unless otherwise stated in schedule B.

24
An invoice shall be rendered on the contractor’s own invoice form to the authority clearly marked with the authority’s order number.

25
The authority shall pay the contract price to the contractor, by BACS (Bank Account Clearing System) if the authority so chooses, by monthly instalments in arrears (unless otherwise stated in schedule D) provided that the invoice specified in condition 24 has been received.

26 
Whenever under the contract any sum of money shall be recoverable from or payable by the contractor the same may be deducted from any sum then due or which at any time thereafter may become due to the contractor under the contract or under any other contract with the authority.

Limitation of liability

27
Neither Party shall be liable to the other Party for any loss or damage, costs or expenses incurred or suffered by the other Party as a result of any breach of the terms of the Contract, unless the same were in the reasonable contemplation of the Parties at the time when they entered into the Contract.

Except in the case of death or personal injury caused by negligence, and fraudulent misrepresentation or in other circumstances where liability may not be so limited under any applicable law, the liability of either Party under or in connection with the Contract, whether arising in contract, tort, negligence, breach of statutory duty or otherwise shall not exceed the sum of £5 million for any one incident in any one Year.

The Contract Price of the Goods under the Contract has been negotiated and agreed on the basis that the Parties may limit their liability to each other as set out in the Contract and the Parties each confirm that they will themselves bear or insure against any loss for which the other Party has limited its liability under the Contract.

Insurance

28
The contractor shall insure against its liability under condition 27 with a minimum limit of indemnity of £5 million in any insurance year or such other sum as may be agreed between the contractor and the authority.

Transfer and sub-contracting

29
Neither party shall assign the whole or any part of the contract. The contractor shall not sub-contract the production or supply of any services without the previous consent in writing of the authority, such consent not to be unreasonably withheld.

Patents etc

30
The contract price shall include all royalties, licence fees or similar expenses in respect of the making, use or exercise by the contractor of any invention or design for the purpose of performing the contract.

31
The contractor shall indemnify the authority against any costs, claims, proceedings, expenses and demands arising from the use, manufacture, supply or delivery of any process, article, matter or thing supplied under the contract that would constitute any infringement of any right, patent, design, trademark or copyright.

Confidentiality
32
The contractor, its employees and agents at all times shall keep confidential and secret and shall not disclose to any person (other than a person authorised by the authority) all information and other matters acquired by the contractor in connection with the contract.

Freedom of Information Act

33
The contractor acknowledges that the authority is or may be subject to the Freedom of Information Act 2000 (FOIA) and may be required to disclose information about the contract to ensure the compliance of the authority with the FOIA.  The contractor notes and acknowledges the FOIA and both the respective Codes of Practice on the Discharge of Public Authorities' Functions and on the Management of Records (which are issued under section 45 and 46 of the FOIA respectively) as may be amended, updated or replaced from time to time.  The contractor will act in accordance with the FOIA and these Codes of Practice (and any other applicable codes of practice or guidance notified to the contractor from time to time) to the extent that they apply to the contractor's performance under the contract.

34
The contractor agrees that the decision on whether any exemption applies to a request for disclosure of recorded information is a decision solely for the authority.  Where the authority is managing a request as referred to in this clause, the contractor shall co-operate with the authority if it so requests and shall respond within five (5) working days of any request by it for assistance in determining how to respond to a request for disclosure.
Data protection

35
The contractor must protect personal data in accordance with the provisions and principles of the Data Protection Act 1984 and must ensure the reliability of its staff who have access to the data.

36
The contractor shall indemnify the authority, any health authority and the Secretary of State for Health against all claims and proceedings and all liability, loss, costs and expenses incurred in connection therewith made or brought by any person in respect of any loss, damage or distress caused to that person by the disclosure of any personal data by the contractor, its employees or agents.

Inducements to purchase

37
The contractor shall not offer to any health authority or its representatives as a variation of the conditions of the contract, or as an agreement collateral to it, any advantage other than a cash discount against the contract price.

38
The authority shall be entitled to terminate the contract and to recover from the contractor the amount of any loss resulting from such termination in the following circumstances:

· if the contractor shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any action in relation to the obtaining or execution of the contract or any other contract with the authority or any health authority, or for showing or forbearing to show favour or disfavour to any person in relation to the contract or any other contract with the authority or any health authority

· if the like acts shall have been done by any person employed by it or acting on its behalf (whether with or without the knowledge of the contractor) 

· if in relation to the contract or any other contract with the authority or any health authority the contractor or any person employed by it or acting on its behalf shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916, or shall have given any fee or reward to any officer of the authority which shall have been exacted or accepted by such officer under colour of his office or employment and is otherwise than such officer’s proper remuneration.

Insolvency

39
The authority may at any time by notice in writing summarily terminate the contract without compensation to the contractor in any of the following events:

· if the contractor being an individual (or where the contractor is a firm, any partner in that firm) shall at any time become bankrupt or shall have a receiving order, administration order or interim order made against him, or shall make any composition or scheme of arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or if in Scotland he shall become insolvent or notour bankrupt, or any application shall be made for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors

· if the contractor being a company shall pass a resolution, or the courts shall make an order, that the company shall be wound up (except for the purposes of amalgamation or reconstruction), or if an administrative receiver on behalf of a creditor shall be appointed, or if the courts shall make an administration order, or if circumstances shall arise that entitle the courts or a creditor to appoint an administrative receiver, or which entitle the courts to make a winding-up order or administration order


provided always that such termination shall not prejudice or affect any right of action or remedy that shall have accrued or shall accrue thereafter to the authority.

Publicity

40
The contractor shall not advertise or publicly announce that it is supplying goods or undertaking work for the authority without the prior written consent of the authority, such consent not to be unreasonably withheld.

Law

41
The parties shall accept the non-exclusive jurisdiction of the English courts and agree that the contract is to be governed and construed according to English law.
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