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These conditions of contract are supplementary to the NHS conditions of contract for the purchase of goods (supplementary - December 2004), the NHS conditions of contract for the supply of services (supplementary - December 2004), the NHS supplementary conditions of contract for the supply and installation of equipment (January 2005) and the NHS supplementary conditions of contract for the maintenance of equipment (January 2005). In the event of a conflict these conditions shall prevail.

lnterpretation

1
In these conditions of contract the following definitions shall apply:

acceptance has the meaning given in condition 22.

first line maintenance means the level of maintenance that could be undertaken by the authority or its agents. The constitution of such maintenance shall be detailed, where applicable in the operating manuals.

last call means the day which occurs 4 weeks before the agreed delivery date or, where the goods are linear accelerators, 8 weeks before the agreed delivery date.
programme of works means the programme of works agreed between the authority and the contractor in accordance with conditions 2 and 3 of the NHS supplementary conditions of contract for the supply and installation of equipment (January 2005). 
CE Marking

2
The manufacturers of goods supplied under this contract must CE Mark goods to the appropriate Medical Device Directive. The CE Mark is seen as a declaration by the manufacturer that the product meets all the appropriate provisions of the relevant legislation including those relating to safety and where required has been assessed in accordance with these.

3
Guidance may be obtained from the Medical Devices Agency (and any lawful successor) of the Department of Health.

Status of goods

4
All goods supplied and the components they contain are to be of new manufacture and unused. Should the contractor have available under the terms of the contract any used goods, including goods previously used for demonstration or exhibition purposes, whether or not they have been reconditioned or refurbished, it is required to submit a written statement containing the relevant details to the authority and to obtain written acceptance prior to the execution of any requirement to supply.

Specification

5
The goods must comply with the provisions of DH Technical Requirements for the Supply and Installation of Radiological Apparatus (TRS 89).

Building works

6
The terms and conditions for any building and preparatory work shall be subject to separate agreement between the authority and the contractor.

Programme of works

7
The contractor shall perform its obligations in accordance with the programme of works or, if there is no programme of works, in accordance with condition 4 of the NHS supplementary conditions of contract for the supply and installation of equipment (January 2005). Time shall be of the essence of the contract in respect of such obligations, provided that where the contractor has substantially performed its obligations and has broken the contract in some immaterial respect only, the authority will not, without prejudice to any other right or remedy it may have, terminate the contract.

8
The time limit of eight weeks set down in condition 4 of the NHS supplementary conditions of contract for the supply and installation of equipment (January 2005) may be varied by mutual consent of the authority and contractor.

Delivery

9
The goods shall be delivered free of charge to the authority to the locations shown on the purchase order and by the delivery date agreed and shown on the face of the purchase order at time of placing the purchase order. The installation site shall be prepared by the authority to the contractor’s reasonable site requirements in advance of the agreed delivery date. The agreed delivery date may be varied by mutual agreement at any time before last call.  In the absence of any such delivery date on the face of the purchase order, the contractor shall make contact with the authority on receipt of the purchase order to agree a mutually acceptable date.  The contractor shall remind the authority in writing of the agreed delivery date no earlier than 6 weeks and no later than 2 weeks before last call.

10
Where the order is subject to a separate lease agreement between the authority and a third party finance provider who shall pay the contractor, the authority shall provide details of the third party finance provider to the contractor before last call. In the event of such details not being provided by the authority by the due date then delayed installation through the fault of the authority may occur.

11
When the goods are ready for delivery the contractor shall submit an advice note to the authorised officer.

Delayed installation

12
Where the authority has requested that the contractor delays the agreed delivery date and such request is made after last call, the contractor may claim any reasonable resulting additional costs incurred by the contractor which are directly attributable to such delay.

13
The contractor shall submit its claim in writing to the authority together with a breakdown of the cost allocated for the installation, included in its original accepted quotation, together with such details as the authority may reasonably require subject always to the authority's right to reject such claim (in whole or in part) if in the reasonable opinion of the authority such claim is not justified.

Storage charges

14
Where delivery of the goods is delayed, as defined in condition 12, beyond an initial period of 4 months, the contractor may claim storage charges rates per week or part thereof per square foot of space occupied, in accordance with rates to be agreed with the authority.

15
Application for payment shall be made in writing to the authority together with such details as the authority may reasonably require subject always to the authority's right to reject such application for payment (in whole or in part) if in the reasonable opinion of the authority such claim is not justified.

Inspection of the goods

16
The goods may be inspected by the authorised officer at the contractor’s works.

17
The contractor shall advise the authority immediately after installation and commissioning of the goods by issuing a document, which should be certified as follows;


“The installation of goods detailed in the contract has been tested and inspected. I certify that to the best of my knowledge and belief it is in full accordance with the specification and technical conditions of the contract”.

18
The certificate should be signed by a company official having supervising technical responsibility at a local level preferably a Chartered Engineer.

19
When the above document has been received, the authority may then take steps to arrange for the inspection and acceptance testing of the goods.

20
At this time the contractor shall demonstrate to the authority that the goods and installation meet the specification, are operational and are ready for immediate use. Such demonstrations shall be conducted at a mutually agreed time, within 14 days of the issue of the certificate indicated in conditions 17-19.

21
The authority will undertake any acceptance tests within a further 14 days following the period indicated in condition 20. Should the authority be unable to undertake the acceptance tests within that period, unless otherwise agreed by both parties, for purposes of payment the tests will be deemed to have taken place on the 14th day following the period indicated in condition 20.

Acceptance

22
Acceptance shall take place when the authority confirms acceptance in accordance with the procedures specified in the contract or, where none is so specified, upon the occurrence of either of the following events:-

22.1 
the authority has commenced the imaging of patients in accordance with the operational requirements, where so specified;

22.2
28 days have elapsed since the issue of the certificate described in condition 17 and the authority has not exercised its right of rejection; provided that the authority shall not exercise its right to reject the goods unless the reason for so wishing to reject the goods is one which cannot be corrected by the contractor at its own risk and expense within a period not exceeding 28 days.

23
Acceptance of the goods shall be without prejudice to any rights and remedies, which are available to the authority under the contract.

24
Unless otherwise requested by the authority, the contractor shall, immediately after acceptance, remove all its goods and / or equipment and / or plant brought onto the site for the purpose of installing the goods and shall leave the authority’s premises clean and tidy and in a condition equivalent to that prevailing prior to commencement of the installation.

Software

25
Where the goods include software (“the software”), the software shall be supplied in accordance with the licence agreement in the form attached at Appendix B hereto but subject always to clause 26.2.
26
Where no separate licence agreement exists, the contractor shall grant to the authority a perpetual non-exclusive right and licence to use the software.
26.1
Where a licence agreement is granted pursuant to clause 26 the authority shall:- 

26.1.1  not use the software other than at the installation where it is installed;

26.1.2
subject to clause 26.2 not sub-licence to any third party any of the rights and obligations thereunder without the contractor’s prior written consent;


26.1.3 not copy the software or any parts thereof for any purpose or by any means other than is necessary for normal security and storage;


26.1.4 use reasonable endeavours to prevent any unauthorised use of the software.
26.2
On the sale or transfer of the goods (including the software), the authority's licence to use the software shall pass to the purchaser or transferee of the goods upon notification to the Contractor by the Authority of the identity of the purchaser or transferee of the goods.
Software - Title

27
Title to the software shall at no time pass to the authority but shall remain with the contractor, who warrants that it has the right to grant to the authority any rights to be granted hereunder and owns or has obtained valid licences to any intellectual property rights necessary for the fulfilment of all its obligations under the contract.

Software - Intellectual property rights indemnity

28
The contractor shall indemnify the authority against any claim that the normal use or possession of the goods (including the software) infringes the intellectual property rights of any third party provided that the claim does not arise as a result of the use of the goods or software in combination with any equipment not supplied or approved by the contractor. 

28.1
The authority shall give to the contractor control of such a claim, shall not prejudice the contractor’s defence of such claim and shall give the contractor all reasonable assistance with such claim.  The contractor shall have the right to replace or change all or any part of the goods or the software for goods or software that provide the same functionality and performance levels in order to avoid any such infringement.

Software - Guarantee

29
The contractor undertakes, during the guarantee period referred to in condition 33, to rectify free of charge all faults and defects in the software or part thereof which prevent the software from meeting the functional specification and of which the authority has notified the contractor in writing.

30
For software sourced from a third party, in addition to the warranty provided under clause 29, the original supplier’s warranty in the form attached at Appendix C shall apply and the contractor shall procure that the benefit of that warranty is transferred to the authority. No warranty is given for software agreed between the parties in writing to be supplied for experimental or beta-testing purposes.

Software - Support and Spares

31
Where the goods contain software:-
31.1
the contractor shall support such software in accordance with the specification set out or referred to in Schedule B to the NHS supplementary conditions of contract for the maintenance of equipment (January 2005); and  
31.2 
thereafter the contractor shall offer to support such software on substantially the same terms for not less than a further 12 months or until such time as the period referred to in condition 44 expires, whichever is the later.
32
Where the goods have been supplied with diagnostic service software and interfaces installed by the contractor, for the purpose of supporting the contractor’s maintenance activities during the guarantee period or under a maintenance agreement between the authority and contractor, the contractor shall have the right to de-install such software and interfaces upon the later of termination of the guarantee obligation or discontinuation of any maintenance agreement, provided that the contractor shall offer a licence on terms (including as to fees) no less favourable than the terms offered by the contractor to its other licensees to the authority or a nominated third party for those parts of such software which are necessary to calibrate and repair the goods and to support the software.

Guarantee

33
The contractor guarantees to correct any defects and to replace and fit free of charge any parts which develop faults owing to defects in the materials or workmanship for 12 months from acceptance or 18 months from date of delivery whichever expires first. Those parts specified in condition 35 and condition 36 shall however be subject to the conditions of the guarantee described therein.

34
Any part replaced or repaired in accordance with condition 33 shall be subject to the terms of condition 33 unless a part fails at any time during the last three months of its guarantee when it will be subject to a three month guarantee from the date of fitting.

35
Where an X-ray tube supplied under the terms of this contract fails due to defects in the materials or workmanship, and not to improper use by the authority, within 12 months of acceptance, the replacement tube shall be charged for on a pro-rata basis according to the proportion of the 12 months which has elapsed, such charge to be calculated by reference to the price agreed between the contractor and the authority at the time at which the contract is entered into for the replacement tube.

36
A replacement tube supplied in fulfilment of condition 35 shall itself be guaranteed on the same conditions, starting from the date when the replacement is installed.

Training and operating manuals

37
On completion of the installation the contractor shall provide training in the use of the goods as specified in the contract.

38
The contractor shall supply installation drawings and manuals containing instructions for the use and first-line maintenance of the goods.

Service inspection

39
The contract price shall include the cost of the total number of service inspections for the initial 12-month period following acceptance indicated by the contractor against each item.

40
A service inspection is understood to mean:-

40.1
The inspection of such goods.

40.2
Any routine maintenance as would normally be undertaken by the contractor in accordance with the manufacturer’s published maintenance schedules.

40.3
Any maintenance, supply and fitting of parts not covered by the guarantee (conditions 33-36) as stated and specified as being undertaken at the same time as the routine service inspection, when this is acceptable to both the contractor and the authority.

41
All other maintenance, parts or work resulting from causes other than for wear and tear are chargeable to the authority.

42
The service inspections shall be spaced evenly throughout the 12-month period following the commissioning of the goods, the final visit being made just prior to the end of the 12-month period.

43
A service report shall be submitted to the authority following each inspection giving details of work carried out. These reports are to be signed by the contractor’s service engineer and a responsible representative of the authority.

Spares and support

44
The contractor shall make available for purchase by the authority, or its agents, any necessary spare parts and components to ensure that the goods can be maintained in safe working operation for a period of not less than 7 years from acceptance and, thereafter, shall use all reasonable endeavours to provide the said spare parts and components for a further period of 3 years.

45
If after the initial 7 year period referred to in condition 44 above the production of any component ceases, the contractor shall make all reasonable efforts to notify the authority in writing, inviting an all time stock order before production ceases.

46
Further to condition 45 above, the contractor shall take all reasonable steps to obtain compatible items in the event of an item becoming obsolete.

47
The contractor shall, if so required by the authority, after the initial 12-month period detailed in conditions 39-41, be in a position to provide a maintenance service.

Payments

48
Except where otherwise agreed, payment terms will be as follows:-

48.1
A payment of 95% of the contract price will be made within 30 days of the date of delivery to site of all the relevant components to enable the installation to take place or the submission of an invoice, whichever is later, subject to the provisions of conditions 9-11 and 56-60. Upon such payment, property in the goods shall pass to the authority or its agents.
48.2
The remaining 5% of the contract price for the goods shall become payable on acceptance.

Progress payments

49
If the authority is unable to accept delivery of the goods by the due date for delivery as specified on the relevant order (or as otherwise agreed between the authority and the contractor) and provided that the delay is not attributable to default on the part of the contractor, the authority shall make a progress payment of 95% of the contract price of the goods within 30 days of the date of the invoice.

50
Property in the goods shall pass to the authority when such advance payment is made.

51
The contractor shall submit a statement to the authority, indicating the reason for non-delivery to substantiate the claim for the progress payment.

52
The contractor shall immediately affix to the goods a label stating that the goods are the property of the authority and shall not sell, grant security over or otherwise deal with the goods without the consent of the authority.

53
The granting of payment under conditions 49-50 above shall be subject to the following provisions:-

53.1
The contractor shall retain responsibility for the safe custody and satisfactory storage of the goods, notwithstanding that property in the goods shall have passed to the authority. The contractor shall insure the goods at all times against any loss or damage to their full replacement value until risk in the goods has passed to the authority in accordance with condition 35 of the NHS supplementary conditions of contract for the supply and installation of equipment (January 2005). On request by the authority, the contractor shall promptly provide the authority with a copy of the insurance policy together with such evidence as the authority may reasonably require that the premiums payable under the policy have been duly paid.
53.2
Contractor undertakes to store the goods free of charge to the authority for a period of up to 4 months.

53.3
The authority shall have the right to inspect the goods at the store prior to packing, and to be present during packing.

53.4
If requested by the authority, the contractor shall deliver promptly to the authority the goods at such location as the authority may reasonably specify.

54
In respect of any payment under condition 49 hereof:-

54.1
If the authority reasonably considers that the contractor has failed to perform any of its obligations under the contract it may wholly or in part, withhold progress payments or recover from the contractor any progress payments already made, or both.

54.2
Such payments will not reduce the contractor’s responsibility for completing the contract.

55
If at any time, by reason of payments under this condition, or the NHS conditions of contract for the purchase of goods - Rejection of goods clause, overpayment results, then the amount of such overpayment shall be taken into account when assessing any further payment to, or shall be recoverable from, the contractor.

Exchange rate variation

56
This condition shall only apply where both parties exceptionally agree that the price of the goods shall be based on foreign currency prices.

57
Where, as agreed in the contract, the cost of goods is based on the foreign currency price payable by the contractor to its overseas supplier and calculated on an exchange rate in relation to the pound sterling, prices may be varied by negotiation between the contractor and authority using the base rate, exchange rates and formula as specified below.

58
The base rate for these exchange rates will be the Financial Times average closing prices for the date the contractor’s tender was submitted to the authority.

59
Prices may be varied where the market rate in London moves outside a range of 2% around the base by the date when the goods are delivered by the overseas supplier. Any recalculation of the contract price under conditions 56-60 shall be confined to the increase or decrease in payments made by the contractor as a result of the relative change in the exchange rate of the currency or currencies concerned.

60
Currency variation will be based on the average closing prices published in the Financial Times on the relevant dates.

Publicity

61
All information related to the contract is strictly confidential and must not be communicated to any person or organisation outside of the authority without the written consent of both parties (such consent not to be unreasonably withheld) except where:
61.1
the authority has a statutory requirement to do so; or
61.2
where the authority has entered into or intends to enter into a finance arrangement with a third party in respect of the goods in which case the authority may disclose such information to the third party as the third party may require [provided that the third party first undertakes to the authority to keep such information confidential.
This condition shall cease to be effective when notice of the contract has been made public (other than as a result of a breach of this condition).

Intellectual property

62
Copyright in any manuals and / or literature whatsoever supplied by the contractor under this contract shall at all times remain vested in the copyright owner. The contractor hereby grants to the authority an irrevocable, perpetual royalty free licence to use such manuals and/or literature for the purposes of operating the goods.
Mediation

63
When a dispute occurs, the authority and the contractor will each appoint a mediator.

64
The parties in dispute may present their cases on a documents-only basis or orally, to the two mediators.

65
The mediators with all practical speed will issue a written report to the parties putting forward their proposals for the resolution of the dispute, including the payment of compensation where appropriate.

66
The mediators will use their reasonable endeavours to persuade the parties in dispute to follow the above procedure prior to instituting legal proceedings.

Variations

67
Subject to condition 9, the authority may at any time but not less than 21 days before last call require the contractor to undertake any reasonable revision to the programme of works or any reasonable alteration, addition to or omission from the goods (called a variation). lf a variation is required, the authority shall request in writing the effect of such variation will have on the goods and on the programme of works and the cost thereof. The contractor shall furnish the necessary details within 14 days from receipt of the authority’s request.

Appendix A - Specific equipment

Where the specific equipment listed below is purchased using these conditions, the following conditions will apply. Each condition (including its sub-paragraphs) is deemed to replace the condition with the same number in the main document:

MR scanners

Guarantee

35
Where an RF amplifier tube supplied under the terms of this contract fails due to defects in the materials or workmanship, and not improper use by the authority within 12 months of acceptance, the replacement tube shall be charged for on a pro-rata basis according to the proportion of the 12 months, which has elapsed, such charge to be calculated by reference to the price agreed between the contractor and the authority at the time at which the contract is entered into for the replacement tube.

36.1
A replacement RF amplifier tube supplied in fulfilment of condition 35 shall itself be guaranteed on the same conditions, starting from the date when the replacement is installed.

36.2
The guarantee does not cover cryogen recharge or replacement unless cryogen loss is caused by a defect in material or manufacturing workmanship within the scope of the guarantee.

36.3
The guarantee covers the removal and reconstruction of walls, partitions, ceilings and other facilities costs provided that the access facilities and local building conditions are the same as those at time of installation.

CT scanners

Guarantee

35
Where a CT X-ray tube supplied under the terms of this contract fails due to defects in the materials or workmanship, and not improper use by the authority within 12 months of acceptance, the replacement tube will be charged for on a pro-rata basis according to the proportion of the warranty, which has elapsed, such charge to be calculated by reference to the price agreed between the contractor and the authority at the time at which the contract is entered into for the replacement tube. The minimum scan warranty shall be 150,000 tube rotations. 

36.1
A replacement CT X-ray tube supplied in fulfilment of condition 35 shall itself be guaranteed on the same conditions, starting from the date when the replacement is installed.

36.2
The guarantee covers the removal and reconstruction of walls, partitions, ceilings and other facilities costs provided that the access facilities and local building conditions are the same as those at time of installation.

Linear accelerators

Acceptance

22
Acceptance shall take place when the authority confirms acceptance in accordance with the procedures specified in the contract or, where none is so specified, upon the occurrence of the following event:-


22.1
the authority has signed the technical acceptance document.

Guarantee

35
Where a microwave vacuum device supplied under the terms of this contract fails due to defects in the materials or workmanship, and not to improper use, within 12 months of acceptance, the replacement device may be charged for on a pro-rata basis according to the proportion of the 12 months, which has elapsed, such charge to be calculated by reference to the price agreed between the contractor and the authority at the time at which the contract is entered into for the replacement tube.

36
A replacement device supplied in fulfilment of condition 35 shall itself be guaranteed on the same conditions, starting from the date when the replacement is installed.

Nuclear medicine equipment

Guarantee

35
The contractor guarantees to replace any gamma camera detector crystal, which is declared by the contractor as unusable due to yellowing or material deterioration or hydration, owing to defects in the materials or workmanship for 36 months from date of acceptance. Crystal damage due to mechanical or temperature shock or due to non-observance of environmental operating or storage parameters shall be excluded from this guarantee unless such damage has been caused by the contractor, its agents or subcontractors.

36
A replacement crystal supplied in fulfilment of condition 35 shall itself be subject to the terms of condition 35, unless the crystal fails in month 27 or later of the original guarantee, when it shall be subject to a 12 month guarantee from the date of fitting.

Ultrasound equipment

Guarantee

35
The contractor guarantees to replace or repair any ultrasonic transducer or transducer accessory, which is agreed between the authority and the contractor to be unusable or unsafe owing to defects in the materials or workmanship for 12 months from date of acceptance.

Transducer damage due to mechanical shock, non-observance of operating or disinfection instructions, or the use of accessories, which are not recommended by the contractor, shall be excluded from the guarantee unless such damage has been caused by the contractor, its agents or subcontractors.

Those transducer accessories, which have been designated by the contractor as consumables shall be excluded from this guarantee.

36
Any replacement ultrasonic transducer or transducer supplied in fulfilment of condition 35 shall itself be guaranteed on the same conditions, starting from the date when the original transducer was supplied unless a transducer fails in months 10, 11, 12 of the equipment guarantee when it will be subject to a three month guarantee, starting from the date when it is supplied.

[Appendix B – Licence Agreement]
[Appendix C – Warranty]
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